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Alimony:  The Basics

By Lyne Ranson, Esq.
Charleston, WV

304-344-2121



§48-1-242. Spousal support defined.
"Spousal support" means an allowance that a person may be ordered to pay 
for the support and maintenance of a spouse or a former spouse, while they 
are living separate and apart or after an order for divorce, annulment or 
separate maintenance.

§48-8-101(a) general provisions regarding spousal support.

 financial obligation from one spouse (or former spouse) to pay 
support to another spouse pursuant to:

 Court order

 Premarital agreement

 Separation agreement

 IRS § 26 U.S.C. 71 - has to be in writing to be tax deductible

What is alimony?



 1. Temporary – until further order (band aid)

 2. Rehabilitative – funds to allow spouse to be self 
supporting  (education,  training,  on her feet)

 3. Alimony in Gross – definite sum 

 4. Permanent  - until remarriage or death
 ----------

 5. Reimbursement – to pay back spouse for her financial 
contribution to his career.

Classes of Alimony
§48-8-101(b)



 §48-5-510(a) Financial considerations:  

 Financial needs of parties,

 Present income of party from any source,

 Earning abilities

 Legal obligations of support

 (b) payments made from party’s income not separate 
estate and not disproportionate to ability to pay

Temporary Support 



 Payment either in lump sum, installments or both

 Tax deductible to payor and included in payee’s 
income;

 Temporary Order Not appealable  (Rule 15 of RPPFC)

 However, see Arneault 2004 W.Va. Lexis 167  (petition 
for writ of mandamus)

Temporary support



 §48-5-504 pay attorney’s fees and costs

 §48-5-505 pay medical insurance

 §48-5-506    occupy Home –pay mortgage, 
insurance, rent, Utilities 

 §48-5-507 use vehicle- auto loan, 
insurance

Temporary Payments to Third Parties
§48-5-501 et. al.



 §48-5-506(c)   If court does not set forth in order that this
payment is to be child support then considered alimony.

 The court can reserve decision to classify may consider the
extent to which such payments made to third parties have
affected the rights of the parties in marital property

 may treat such payments as partial distribution of marital
debt, although such payment was identified as spousal
support, child support or neither.

§48-5-506(c) 
Payments classified later



 The court may award rehabilitative spousal support for a 
limited period of time to allow the recipient spouse, through 
reasonable efforts, to become gainfully employed.

 When awarding rehabilitative spousal support, the court shall 
make specific findings of fact to explain the basis for the award.



 An award of rehabilitative spousal support is appropriate when 
the dependent spouse evidences a potential for self-support
that could be developed through rehabilitation, training or 
academic study.

Rehabilitative alimony
§48-8-105(a)



 Costs  $$ of degree 
 Tuition, lab fees, 

 Books, 

 Parking, gasoline

 Transcript how many more hours/years  (cost per hour)

 Daycare while attending classes

 Or…

 Reinstate license (nursing, teaching)

 Take Boards, etc.

 Start Business

Burden of proof - Rehabilitative alimony



 Stewart v. Stewart,  550 S.E. 2d 86 (W.Va. 2001)

 1. potential work skills of spouse

 2. availability of work  of spouse

 3. age and health of spouse

 Gooch v. Gooch 575 S.E.2d 628 (W.Va. 2002)       
consider length of marriage, age, health,  and skills of 
dependent spouse;

Factors to consider in award of 
Rehabilitative Support



 A court should not relieve a spouse from the duty to 
maintain the dependent spouse and children by providing 
only rehabilitative alimony simply because the dependent 
spouse may have the skills necessary to facilitate a return 
to the job market.

 Instead, the court should consider the following factors 
before opting for rehabilitative alimony over permanent 
alimony: (1) the dependent spouse's position in the home 
at the time of the divorce; (2) the age of the children; (3) 
the parties' income at the time of the divorce and their 
potential income in the future; and (4) the benefit, where 
economics permit, of the dependent spouse remaining in 
the home to care for the children.

 Mayhew v. Mayhew 1996 W.Va. Lexis 83 (1996)

Rehabilitative vs. Permanent



 If substantial change in the circumstances warrants: 
terminating,  extending, modifying the award or 
replacing with permanent spousal support.

 reassessment of the dependent spouse's potential work 
skills and the availability of a relevant job market, the 
dependent spouse's age, health and skills, the 
dependent spouse's ability or inability to meet the 
terms of the rehabilitative plan and other relevant 
factors.

 Spouse must prove made reasonable efforts to be 
gainfully employed.     Ward v. Ward 2014 W.Va. Lexis 128

Modify Rehabilitative Support
§48-8-105(b) 



 §48-1-243. Spousal support in gross defined.
"Spousal support in gross" means spousal support 
payable either in a lump sum, or in periodic payments 
of a definite amount over a specific period of time. 

 For ex:   $500 per month for 40 months = $20,000

 For ex:   $10,000 on Jan. 1, 2017 and for next 5 years = 
$50,000

 A spousal support award is "spousal support in gross" 
only if the award grants spousal support in such terms 
that a determination can be made of the total amount 
to be paid as well as the time such payments will cease.

Alimony in Gross



 Estate of Weller, 374 S.E. 2d 712 (W.Va. 1988)

 The right to receive spousal “support in gross” vests 
on the date it is ordered and in the event of the 
payor’s death, that amount becomes charged against 
the payor’s estate.

Why Spousal Support in Gross? 



 Some Support Continues Beyond death of payor:

 1. rehabilitative spousal support;
 2. spousal support in gross;

 3. Permanent spousal support- ceases upon death of payor or 
payee;

 4. Rehabilitative – ceases upon death of payee;

 See §48-6-203 Continues Beyond remarriage

Spousal support beyond death
§48-6-202



 1.  prohibition (pre or post nuptial agreement or statute)

 2. length of marriage  (5 years vs. 25)

 3. financial ability to pay support

 4. financial need of payee

 5. ability to work(health, age, education, work record)

 6. lifestyle (“I’m used to the good life”)

 7. foregone opportunities  (“look what I gave up”)

 8. contribution of spouse   (“you owe me…”) (Reimbursement)

 9. fault or “catch all”

 10…and then, there’s always modification!

Alimony Factors Considered
§48-6-301



 - work from net

 - include all income or benefits available

 - Challenge expenses  (renting from sister,  round numbers = red 
flag)

Need Documents – show Income:

 Pay stubs,  

 Commission checks, reimbursement of expenses

 Deferred compensation  or refund/overpayment tax

 Over claiming dependents  to reduce net

 Loan applications, bonding companies, 

 Business:   collectibles down

3.  Financial ability to pay support



 Exh. 1 - Historical annual income

- Comparison of H and W’s income

- Social Security earnings statement

 Exh. 2 – Income Capacity Charts

3. Exhibits to show ability to pay



 Include and deduct all other sources of income:  rents,  
investment income, dividends or royalties will receive

 Child support included to reduce need

 Consider other supplemental income:  How soon until social 
security received or 59 ½ ? 

4.  Financial “Need”



 Quicken/ Quickbooks review

 Credit card/debit statement – YTD summaries

 Checking and other financial account statements

 Utility averages exact from company

 Travel:   Frequent flyer miles to show travel and costs 
and passport stamps,

 Credit reports – show debts to pay (clueless spouse)

 Personal property and R/E tax amounts- public record

 Mortgage balloons or ARM (amts. Change)

 Beware of double dip in cc payment and categories

4. Documents - financial “need”



 Exh. 2 – Income Capacity Chart

 Exh. 2A – partial year of net income

 Exh. 3 – Budget – Several properties

 Charts

 Exh 3A –specific vehicle expenses  (see Cars.com)

4. Exhibits –Financial “Need”



 Children - (activities, school tuition, fees, uniforms, 
tutoring, sports, travel teams, equipment and uniforms, 
birthday parties for friends)

 Hobbies - gym, cooking,  golf, tennis, concerts

 Food - work & child’s school lunch,, parties

 Vehicle - registration, tires, maintenance, fees

 Medical - prescriptions, deductibles, co-pays

 TAXES- gross up need to cover income taxes

Forgotten Categories of Need



 Ability to work after the divorce

 Can the requesting spouse increase her income?

 Limited by health,  education or experience

 Vocational/Rehabilitative expert helpful

Documents:   

Health:- medical records, letters from doctors,  prognosis

- pharmacy print outs (costs and frequency)

- EOBs for non-covered costs

Education: transcripts,  requirements for degree and salary range

Work:  Social Security earnings and Expert;  job applications and 
- rejection letters

5.  Earning Capacity



 Exh. 7   Salary.com and Pay-stubs.com

 Exh. 8 – Vocational expert report

 Exh. 8A – Rehabilitative plan summary

 Exh. 8B- Cost /Benefit analysis

 Exh. 9  - Social Security stmt. Earnings

 Exh. 10 – Medical Records

 Exh. 11 – Medical History chart of Wife’s surgeries, etc.

5. Exhibits -Earning Capacity



 Financial need v. lifestyle  “balancing” test –

 Wide disagreement which controls

 Over extended on credit cards is not maintainable

 Standard of living at end of marriage

 Spa appointment calendar,  $25k birthday party,

Exh. 12    - pictures of past trips and lavish holidays

Exh. 13   - list of trips taken, dates and estimated cost $

Exh. 14  - birthday or holiday gifts (cars/minks/jewelry)

6.  Lifestyle- Std. of living



 “look what I gave up for him”…

 Relocating with spouse (military, med school,  sales, 
management jobs)

 Stopped college or career to raise children or support 
her spouse;

 Spouse worked 14 hours a day or required travel;

 Stayed home to raise family by mutual agreement;

7.  Foregone Opportunities



 Exh.  15 - Homemaker services value

 Exh.  16- lost earnings determined forensic acct.

 Exh.  17- comparison chart re:  retirement if worked

 Exh.  18– resignation letter (leaving to support H)

 Exh. 19– chart for all the moves (timeline)

 Exh. 20 - chart US Dept of Labor –what a similar 
person would have made if full time employment.

7.  Exhibits Foregone Opportunities



“where would you be without me?”

 Reimbursement alimony for contributing  to 
spouse’s successful career or training;

 Professional degree is not an asset to be divided .

 Exh. 21- Showing student loans only paid tuition costs and 
not living expenses- working spouse

 Exh 22- comparison of H and W working during this time
Tax Returns for those years

8.  Contribution of Spouse 



 Hoak v. Hoak 370 S.E. 2d 473 (W.Va. 1988),  Lambert v. 
Lambert 376 S.E.2d 338 (W.Va. 1988) and Chamberlain v. 
Chamberlain 383 S.E. 2d 100 (W.Va. 1989)

 Purpose is “to repay or reimburse the supporting spouse 
for her financial contributions to the professional 
education of the other spouse” and

 “an adjustment aimed at repaying the supporting spouse 
for financial contributions that enhanced the other 
spouse’s income-earning ability”.

 “based on the actual amount of contributions”

Reimbursement Spousal support
§48-6-301(b)4 and 11



Court “shall” consider and 
compare the fault or 
misconduct of parties and the 
effect this had on the 
deterioration of the marriage.

Effect of Fault on Alimony
§48-8-104



“You have to pay somehow for your bad behavior”…

 1. adultery – cell phone records,  credit card and bank statements 
for trips, gifts  
Exh. 23  - phone records

 2. physical abuse  to spouse or children – photos,  medical records,  
911 calls,  family and neighbors;

 3. habitual drunkeness/drugs 
Exh. 24- credit card receipts for daily liquor and ATM withdrawals  

to buy drugs twice per day.

 4. dissipation of assets  (gambled, strip clubs)
Exh. 25 – strip clubs/online dating chart
Exh. 26 – gambling chart

9.   Catch-all Provision



“substantial change in circumstances”

 Unemployment or reduction in income

 Retirement from employment

 Illness or disability after divorce

 Actions by former spouse (remarriage, defacto 
marriage,  refuses to rehabilitate)

 Rehabilitative: continued if specific reason why plan 
was not reached, illness, job market down,  caring for 
elderly parent or child,  failed business plan.

Modification
§48-8-105(b)



 Reduction or termination of spousal support if:
 Lived together
 Held out to be married
 Pooled assets,  supported,  performed valuable services for 

other or business;
 Jointly contributed to purchase of property
 Implicit agreement sharing support or property

 Attorney fees may be awarded if fail to prove - B/P on payor
 Rehabilitative alimony not affected 707(5)
 nor spousal support in gross 707(6)

 See Wachter v. Wachter 607 S.E. 2d 818 (2004) and Lucas v. Lucas 
592 S.E. 2d 646 (2003)

Defacto Marriage
48-5-707



The last frontier….

Alimony 
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CUSTODY 
 

1. SHARED PARENTING – W.Va. Code § 48‐1‐239 
a. West Virginia uses “Shared Parenting” not necessarily “sole custody/joint custody” 
b. Basic Shared – one parent less than 35% of overnights of the year (127 or less). 
c. Extended Shared – each parent has the child overnight more than 35% of the year (128 

or more). 
 

2. CUSTODIAL PARENT ‐ W.Va. Code § 48‐9‐603 
Solely for the purposes of all other state and federal statutes which require a designation 
or determination of custody, a parenting plan shall designate the parent with whom the child 
is scheduled to reside the majority of the time as the custodian of the child. However, this 
designation  shall not affect either parent's  rights and    responsibilities  under a parenting 
plan. In the absence of such a designation, the parent with whom the child is scheduled to 
reside the majority of the time is deemed to be the custodian of the child for the purposes of 
such federal and state statutes. 
‐ Does not grant “custodial parent” any special powers or additional decision making.  
‐ Does not ipso facto determine allocation of tax exemption (see W.Va. Code § 48‐13‐801). 

 
3. NEW CASE CHECKLIST 

 
a. FILE VERIFIED PARENTING PLAN (W.Va. Code § 48‐9‐205(a)) 

i. Note: Can file a “Joint Parenting Plan” if parties have an agreement 
 

b. FILE WORKSHEET FOR INDIVIDUAL PROPOSED PARENTING PLAN (W.Va. Code § 48‐9‐205(a)) 
 

c. ATTEND PARENT EDUCATION CLASS (WVRPPFC1 37)  
i. Mandatory in all cases with minor children, except can be waived by the Court for 

good cause shown. Court must find on the record that attendance is not necessary 
and states the specific reasons. 

ii. Sign up through the Circuit Clerk’s Office 
iii. Cost: $25, unless financial affidavit/fee waiver approved (WVRPPFC 9(d)) 
iv. Content of  the Class: Educates Parents  (1)  how  to prepare  a parenting plan;  (2) 

mediation and other non‐judicial methods available to assist parents  in achieving 
agreement on a parenting plan; (3) the negative effects on children of divorce and 
family dissolution, and the ways in which parents can lessen those negative effects; 
(4) the negative effects on children of domestic abuse; (5) resources available for 
dealing with domestic abuse. 

v. Timing of the Class/Effect of Failure to Comply:  
1. If mediation or other non‐judicial dispute  resolution  is not  required, parent 

education shall be completed by both parents prior to the final hearing.  

                                                 
1 “WVRPPFC” = West Virginia Rules of Practice and Procedure for Family Court. 
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2. Court may stop proceedings and enter a scheduling order setting a hearing for 
a  date  certain  and  require  parties  to  complete  parent  education  prior  to 
hearing.  

3. For good cause shown the court may conduct proceedings despite the failure 
of one or both parents to timely complete parent education. 

 
4. CONTENTS OF THE COURT’S PERMANENT PARENTING PLAN (W.Va. Code § 48‐9‐205(b)) 

 
a. A  provision  for  the  child's  living  arrangements  and  each  parent's  custodial 

responsibility, which shall include either: 
i. A custodial schedule that designates in which parent's home each minor child will 

reside on given days of the year; OR 
ii. A  formula or method  for determining  such a  schedule  in  sufficient detail  that,  if 

necessary, the schedule can be enforced in subsequent proceedings by the court; 
b. An allocation  of  decision‐making  responsibility  as  to  significant matters  reasonably 

likely to arise with respect to the child; 
c. Method for resolving disputes and remedies for violation (see § 48‐9‐202); and 
d. A plan for the custody of the child should one or both of the parents as a member of 

the National Guard, a reserve component or an active duty component be mobilized, 
deployed or called to active duty. 

e. In  the  Court’s  discretion,  may  contain  provisions  that  address  matters  that  are 
expected  to  arise  in  the  event  of  a  party's  relocation,  or  provide  for  future 
modifications in the parenting plan if specified contingencies occur. (e.g. when the child 
starts school...) 

 
5. ALLOCATION OF TEMPORARY AND PERMANENT CUSTODY  

 
a. TEMPORARY PARENTING PLAN (W.Va. Code § 48‐9‐203 and § 204) 

i. Determined at the temporary hearing. 
ii. Considerations: Court will consider proposed parenting plans and the following:  

1. ***Which parent has taken greater responsibility during the last 12 months for 
performing caretaking functions relating to the daily needs of the child. 

2. ***Which  parenting  arrangements  will  cause  the  least  disruption  to  the 
child's emotional stability while the action is pending. 

3. Factors for allocation of custodial responsibility (W.Va. Code § 48‐9‐206) 
‐ Note: Relevant caretaking time period = 12 months.  

4. Existence of any Limiting Factors  (W.Va. Code § 48‐9‐209) 
‐ Upon credible evidence, the court shall issue a temporary order limiting 

or denying access to the child, in order to protect the child or the other 
party, pending adjudication of the underlying facts. (48‐9‐204(c)) 

5. Child’s Best Interests (W.Va. Code § 48‐9‐102) 
iii. Content of a temporary parenting plan:  (W.Va. Code § 48‐9‐204(b)) 

1. Schedule for child’s time with each parent when appropriate; 
2. Designate child’s temporary residence 
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3. Allocate decision making authority. Absent allocation – neither parent shall make 
any decision for the child other than day‐to‐day decision or emergency care.  

4. Restraining Orders, if applicable.  
iv. Modifications of a Temporary Parenting Plan: (W.Va. Code § 48‐9‐204(d)) –  

Upon motion, the court may amend a temporary parenting plan if the amendment 
conforms to the limitations/limiting factors in W.Va. Code § 48‐9‐209 and is in the 
best interests of the child (WV Code (W.Va. Code § 48‐9‐102)).  

‐ Practice  Tip:  Family  Courts  will  still  typically  modify  based  on  a 
substantial  change  of  circumstance  or  other  basis  for  modifying  a 
permanent parenting plan. 

v. Family Court  should use expedited procedures  to  facilitate prompt  issuance of  a 
parenting plan.  

 
b. PERMANENT PARENTING PLAN – 24 months (W.Va. Code 48‐9‐205(b)) 

i. Determined following a final hearing(s). 
ii. Considerations: 

1. Factors for allocation of custodial responsibility (W.Va. Code § 48‐9‐206) 
‐ Note: Relevant caretaking time period = 24 months. (§ 48‐9‐205(b)) 

2. Factors for allocation of decision making (W.Va. Code § 48‐9‐207) 
3. Methods of Dispute Resolution (W.Va. Code § 48‐9‐208) 
4. Existence of any Limiting Factors  (W.Va. Code § 48‐9‐209) 
5. Child’s Best Interests (W.Va. Code § 48‐9‐102) 

 
6. FACTORS FOR ALLOCATION OF CUSTODIAL RESPONSIBILITY (W.Va. Code § 48‐9‐206) 

 
a. To be applied unless parties have an agreement OR manifestly harmful to the child. 
b. Caretaking prior to the date of separation (or filing of the action if never married).  

The Court will allocate custodial responsibility so that the proportion of custodial time 
the  child  spends with  each  parent  approximates  the  proportion  of  time  each  parent 
spent performing caretaking functions… 
i. Temporary plan = 12 months prior (W.Va. Code § 48‐9‐204(a)(1)) 
ii. Permanent plan = 24 months prior (W.Va. Code § 48‐9‐205(a)(3) 
iii. Court shall not consider divisions of functions arising from temporary arrangements 

after separation, whether those arrangements are consensual or by court order. The 
court may take into account information relating to the temporary arrangements in 
determining other issues under this section. (W.Va. Code § 48‐9‐206(b)) 

iv. If Court cannot allocate custodial responsibility because (1) manifestly harmful to 
the  child  or  (2)  because  there  is  no  history  of  past  performance  of  caretaking 
functions (i.e. newborn), or (3) because the history does not establish a pattern of 
caretaking sufficiently dispositive of the issues of the case, the court shall: 
1. Allocate custodial responsibility based on the child's best interest, taking into 

account  objectives  below,  existence  of  any  limiting  factors,  and  relocation 
factors in § 403(d). 
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2. Court shall preserve to the extent possible this section's priority on the share 
of past caretaking functions each parent performed. 

c. Objectives: 
i. Permit  the  child  to  have  a  relationship  with  each  parent  who  has  performed  a 

reasonable share of parenting functions; 
ii. Accommodate the firm and reasonable preferences of a child who is 14 or older 

1. If  child  is  under  14,  Court  may  give  child’s  presence  such  weight  as 
circumstances  warrant,  if  child  is  sufficiently  matured  that  he/she  can 
intelligently express a voluntary preference for one parent. 

iii. Keep siblings together when doing so is necessary to their welfare. 
iv. Protect  the child's welfare when, under an otherwise appropriate allocation,  the 

child would be harmed because of a gross disparity in the quality of the emotional 
attachments between each parent and the child or in each parent's demonstrated 
ability or availability to meet a child's needs; 

v. Take into account any prior agreement of the parents that, under the circumstances 
as a whole including the reasonable expectations of the parents in the interest of 
the child, would be appropriate to consider; 

vi. Avoid extremely impractical plans or plans that would interfere substantially with 
the child's need for stability in light of economic, physical or other circumstances, 
including the distance between the parents' residences, the cost and difficulty of 
transporting the child, the parents' and child's daily schedules, and the ability of the 
parents to cooperate in the arrangement. 
1. Factor reiterated in W.Va. Code § 48‐9‐206(d) RE: Parenting Plan: In determining 

how to schedule the custodial time allocated to each parent, the court shall take 
account of the economic, physical and other practical circumstances. 

vii. If applicable, apply relocation principles set forth in W.Va. Code § 48‐9‐403(d); and 
viii. Consider the stage of a child's development. 

 
7. CARETAKER & CARETAKING FUNCTIONS DEFINED (W.Va. Code § 48‐1‐210) 

 
a. "Caretaking functions" means activities that involve interaction with a child and the care 

of a child. Caretaking functions also include the supervision and direction of interaction 
and care provided by other persons.  

b. Caretaking functions include the following:  
i. Daily caretaking: Performing  functions  that meet  the daily physical needs of  the 

child. These functions include, but are not limited to, the following: 
1. Feeding;  
2. Dressing;  
3. Bedtime and wake‐up routines;  
4. Caring for the child when sick or hurt;  
5. Bathing and grooming;  
6. Recreation and play;  
7. Physical safety; and 
8. Transportation. 
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ii. Developmental  needs:  Direction  of  the  child's  various  developmental  needs, 
including the acquisition of motor and language skills, toilet training, self‐confidence 
and maturation;  

iii. Discipline: Instruction in manners, assignment and supervision of chores and other 
tasks that attend to the child's needs for behavioral control and self‐restraint;  

iv. Education: Arrangements  for  the  child's  education,  including  remedial  or  special 
services  appropriate  to  the  child's  needs  and  interests,  communication  with 
teachers and counselors and supervision of homework;  

v. Social:  The  development  and  maintenance  of  appropriate  interpersonal 
relationships with peers, siblings and adults;  

vi. Medical:  Arrangements  for  health  care,  which  includes  making  medical 
appointments,  communicating with  health  care  providers  and  providing medical 
follow‐up and home health care;  

vii. Moral/Religious Guidance; and 
viii. Childcare: Arrangement of alternative care by a family member, baby‐sitter or other 

child care provider or facility, including investigation of alternatives, communication 
with providers and supervision. 

 
8. LIMITING FACTORS (W.Va. Code § 48‐9‐209) 

 
a. Credible information 
b. Examples  of  Limiting  Factors:  Court  shall  determine  whether  a  parent  who  would 

otherwise be allocated responsibility under a parenting plan has: 
i. Abused, neglected or abandoned a child, as defined by state law; 

1. “Abused child” (W.Va. Code § 49‐1‐201)   
A child whose health or welfare is threatened by one of the following: 
‐ A parent who knowingly or intentionally inflicts, attempts to inflict or 

knowingly allows another person to inflict, physical injury or mental or 
emotional injury, upon the child or another child in the home. Physical 
injury may include an injury due to excessive corporal punishment; 

‐ Sexual abuse or sexual exploitation 
‐ The sale or attempted sale of a child by a parent, guardian or custodian 

in violation of W.Va. Code § 61‐2‐14(h); or 
‐ Domestic violence as defined in W.Va. Code § 48‐27‐202. 

2. “Neglected child” (W.Va. Code § 49‐1‐201)  
‐ Child whose physical  or mental  health  is  harmed or  threatened by  a 

present  refusal,  failure  or  inability  of  the  child's  parent,  guardian  or 
custodian  to  supply  the  child  with  necessary  food,  clothing,  shelter, 
supervision, medical  care  or  education, when  that  refusal,  failure  or 
inability is not due primarily to a lack of financial means on the part of 
the parent, guardian or custodian; or 

‐ Child who is presently without necessary food, clothing, shelter, medical 
care, education or supervision because of the disappearance or absence 
of the child's parent or custodian; 
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3. Abandonment of a child (W.Va. Code § 48‐22‐306) 
‐ For 6 month period prior to filing; 
‐ A parent fails to financially support a child (over 6 months old); and 
‐ A  parent  fails  to  visit  or  otherwise  communicate  with  a  child  when 

he/she knows where child resides, is physically and financially able to 
do so and is not prevented from doing so by the person having care or 
custody of the child.   

ii. Sexually assaulted or sexually abused a child  (W.Va. Code § 61‐8a and 61‐8b) 
iii. Committed domestic violence (W.Va. Code § 48‐27‐202) 
iv. Interfered persistently with the other parent's access to the child 

1. Exception: Actions taken for the purpose of protecting the safety of the child 
or the interfering parent or another family member, pending adjudication of 
the facts underlying that belief; 

v. Has made one or more fraudulent reports of domestic violence or child abuse:  
1. Exception: Withdrawal of or failure to pursue a report of domestic violence or 

child support shall not alone be sufficient to consider that report fraudulent. 
2. Award of Attorney’s Fees:  If the court determines that an accusation of child 

abuse or neglect, or domestic violence made during a child custody proceeding 
is false and the parent making the accusation knew it to be false at the time 
the accusation was made, the court may order reimbursement to be paid by 
the person making the accusations of costs resulting from defending against 
the accusations. Such reimbursement may not exceed the actual reasonable 
costs  incurred  by  the  accused  party  as  a  result  of  defending  against  the 
accusation and reasonable attorney's fees incurred. 

3. Defending  Parent’s  Investigation:  A  parent  who  believes  he  or  she  is  the 
subject  of  fraudulent  child  abuse  reports,  that  parent may move  the  court 
pursuant  to  § 49‐5‐101(b)(4)  for  the  Department  of  Health  and  Human 
Resources  to  disclose  whether  the  other  parent  was  the  source  of  the 
allegation and, if so, whether the department found the report to be: 

‐ Substantiated; 
‐ Unsubstantiated; 
‐ Inconclusive; or  
‐ Still under investigation. 
‐ If the court grants a motion, disclosure by the DHHR shall be in camera. 

The court may disclose to the parties information received from DHHR 
only if reason to believe a parent knowingly made a false report. 

 
c. Limitations that may be imposed: If a parent is found to have engaged in any limiting 

factor above, the court shall “impose limits that are reasonably calculated to protect 
the  child  or  child's  parent  from harm.”  The  limitations  that  the  court  shall  consider 
include, but are not limited to: 
i. An adjustment of custodial responsibility, including but not limited to: 

1. Increased parenting time with the child to make up for any parenting time the 
other parent lost as a result of the activity above; 
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2.  An additional allocation of parenting time in order to repair any adverse effect 
upon the relationship between the child and the other parent resulting from 
the activity above; or 

3. The allocation of exclusive custodial responsibility to one of the parents; 
ii. Supervision of the custodial time between a parent and the child; 

1. Practice Tip:  
‐ “Supervised  Parenting  Time”  =  Parenting  time  supervised  by  an 

approved third party. 
‐ “Monitored  Parenting  Time”  =  Parenting  time  that  is  monitored, 

typically by a facility, such as YWCA, Hudson Forensic, etc.  
iii. Exchanges through an intermediary, or in a protected setting (e.g. through a family 

member, at a police station, or through a monitored visitation facility) 
iv. Restraints on communication with or proximity to the other parent or the child. 
v. A requirement that the parent abstain from possession or consumption of alcohol 

or nonprescribed drugs while exercising custodial responsibility and in the twenty‐
four hour period immediately preceding such exercise; 

vi. Denial of overnight custodial responsibility 
vii. Restrictions on the presence of specific persons while the parent is with the child; 
viii. Require the parent to post a bond to secure return of the child following a period 

in  which  the  parent  is  exercising  custodial  responsibility  or  to  secure  other 
performance required by the court; 

ix. Require  the  parent  complete  a  program  of  intervention  for  perpetrators  of 
domestic  violence,  for  drug  or  alcohol  abuse,  or  a  program  designed  to  correct 
another factor; or 

x. Any other constraints or conditions that the court deems necessary to provide for 
the  safety of  the  child,  a  child's parent or  any person whose  safety  immediately 
affects the child's welfare. 

9. Effect on Decision Making and Custody Allocation: If a parent is found to have engaged in 
any limiting factors, the court may not allocate custodial responsibility or decision‐making 
responsibility to that parent without making special written findings that the child and other 
parent can be adequately protected from harm by such limits as it may impose above. 
a. Burden  of  Proof:  Burden  of  showing  that  allocation  of  custodial  responsibility  and 

decision making will not endanger child or other parent is on the parent engaging in the 
behavior. 

 
10. BEST INTERESTS OF THE CHILD (W.Va. Code § 48‐9‐102) 

 
a. The West Virginia Supreme Court has recognized that the “best interests of the child is 

the polar star by which decision must be made which affect children.” Michael K.T. v. 
Tina L.T., 182 W.Va. 399, 405 (1989).   

b. The primary objective of article 9 is to serve the child's best interests, by facilitating: 
i. Stability of the child; 
ii. Parental  planning  and  agreement  about  the  child's  custodial  arrangements  and 

upbringing; 
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iii. Continuity of existing parent‐child attachments; 
iv. Meaningful contact between a child and each parent; 
v. Caretaking relationships by adults who love the child, know how to provide for the 

child's needs, and who place a high priority on doing so; 
vi. Security from exposure to physical or emotional harm; and 
vii. Expeditious, predictable decision‐making and avoidance of prolonged uncertainty 

respecting arrangements for the child's care and control. 
c. A secondary objective of article is to achieve fairness between the parents. 

 
11. FACTORS FOR ALLOCATION OF SIGNIFICANT DECISION MAKING (W.Va. Code § 48‐9‐206) 

 
a. Consideration for Significant Decisions: Unless otherwise agreed, the court shall allocate 

responsibility for making significant life decisions on behalf of the child, including the 
child's  education  and  health  care,  to  one  parent  or  to  both  parents  jointly,  in 
accordance with the child's best interest, in light of: 
i. Allocation of custodial responsibility (see 48‐9‐206 above); 
ii. Level of each parent's participation in past decision‐making on behalf of the child; 
iii. The wishes of the parents; 
iv. Level of ability and cooperation the parents have demonstrated in decision‐making 

on behalf of the child; 
v. Prior agreements of the parties; and 
vi. The existence of any limiting factors (W.Va. Code § 48‐9‐206) 

b. Presumption:  If  each  parents  has  been  exercising  a  reasonable  share  of  parenting 
functions for the child, the court shall presume that shared/joint decision‐making is in 
the child's best interests.  
i. Presumption  can  be  overcome  by  showing  a history  of  domestic  abuse,  or  by  a 

showing that it is not in the child's best interest. 
c. Day‐to‐Day/Emergency Decisions: Unless otherwise provided or agreed by the parents, 

each parent who is exercising custodial responsibility shall be given sole responsibility 
for day‐to‐day decisions for the child, while the child is in that parent's care and control, 
including emergency decisions affecting the health and safety of the child. 

 
 

12. MEDIATION 
 
a. Mandatory  in  Absence  of  Agreement:  Court  is  required  to  order  both  parties  to 

complete pre‐mediation screening no later than 5 days after scheduling conference or 
other  hearing  that  Court  determines  there  is  no  agreed  parenting  plan.  (WVRPPFC 
39)(See also W. Va. Code, § 48‐9‐202(b)). 

b. Cost: Mediation services shall be ordered at hourly  fees which are affordable  to  the 
parties and consistent with  the approved sliding scale. The court may apportion  the 
costs of mediation between the parties based on their abilities to pay. No mediator may 
charge a fee for court ordered mediation greater than the fee provided by the approved 
sliding scale. (WVRPPFC 41) 
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c. Court Approval of a Mediated Agreement (WVRPPFC 44)  
i. Court shall review the agreement to determine if it is knowing, voluntary, and in the 

best interests of the parties' children.  
ii. The court shall calculate child support based on the mediated parenting plan.  
iii. Parties will be informed of the mediated agreement's child support implications; 
iv. If  the  parties  then  assent  to  the  agreement  on  the  record,  and  if  the  court 

determines there is no impediment to the validity of the agreement, the court shall 
incorporate the mediated agreement in an order. 

d. Prohibition on Dual Roles (WVRPPFC 45): No individual may serve in the same case in 
more  than one of  the  following  roles: parent educator,  attorney,  guardian ad  litem, 
screener, mediator, or custody investigator. 

 
13. PARENTING AGREEMENTS (W.Va. Code § 48‐9‐201) 

 
a. The court shall adopt the parties’ joint/agreed parenting plan, unless it makes specific 

findings that: 
(1) The agreement is not knowing or voluntary; or 
(2) The plan would be harmful to the child. 

b. Hearing on Parenting Agreement: 
(1) Discretionary: In its discretion, the court may conduct an evidentiary hearing to 

determine whether there is a factual basis for either of the findings above.  
(2) Mandatory: When  there  is  credible  information  that  child  abuse  or  domestic 

violence  (§ 48‐27‐202)  has  occurred,  a  hearing  is mandatory  and  if  the  court 
determines that abuse has occurred, appropriate protective measures shall be 
ordered. 

c. If agreement  is not accepted  (in whole or  in part): Court  shall allow the parents  the 
opportunity to negotiate another agreement. 

 
14. TESTIMONY OF CHILDREN (WVRPPFC 17) 

a. Procedures  for  taking  the  testimony  of  children. —  Rules  8  and  9  of  the  Rules  of 
Procedure for Child Abuse and Neglect Proceedings shall govern the taking of testimony 
of children.  

b. Motion to offer the testimony of a child. — A motion to offer the testimony of a child 
under the age of 14 shall be in writing; and shall be filed with the circuit clerk, provided 
to the court, and served on all parties not  less than 20 days before the hearing. The 
court shall rule on the motion no later than five days prior to the hearing. 

c. Response to a motion to offer the testimony of a child. — Any response to a motion 
to offer the testimony of a child under the age of 14 shall be in writing, and shall be filed 
with the circuit clerk, provided to the court, and served on all parties within not less 
than 10 days before the hearing. 
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15. MODIFICATION OF PARENTING TIME 
 
a. Showing of Changed Circumstances or Harm (W.Va. Code § 48‐9‐401) 

i. “substantial change of circumstances:” Court shall modify a parenting plan if it finds, 
on the basis of facts that were not known or have arisen since the entry of the prior 
order and were not anticipated therein, that a substantial change has occurred in 
the  circumstances  of  the  child  or  of  one  or  both  parents  and  a  modification  is 
necessary to serve the best interests of the child. 

ii. Circumstances  that  do  not  justify  a  significant  modification  of  a  parenting  plan 
except where harm to the child is shown: (W.Va. Code § 48‐9‐401(c)) 
1. Circumstances  resulting  in  an  involuntary  loss  of  income,  by  loss  of 

employment or otherwise, affecting the parent's economic status; 
2. A parent's remarriage or cohabitation; and 
3. Choice of reasonable caretaking arrangements for the child by a legal parent, 

including the child's placement in day care. 
iii. Circumstances that constitute a substantial change: 

1. Occurrence or worsening of a limiting factor as defined in 48‐9‐209, after a 
parenting plan has been ordered by the court. (W.Va. Code § 48‐9‐401(d)) 

 
b. Without Showing of Changed Circumstances (W.Va. Code § 48‐9‐402)  

i. In accordance with a parenting agreement (unless agreement is not knowing and 
voluntary or that it would be harmful to the child). 

ii. If the modification is in the child’s best interests and: 
1. Reflects the de facto arrangements under which the child has been receiving 

care from the petitioner, without objection, in substantial deviation from the 
parenting  plan,  for  the  preceding  six  months  before  the  petition  for 
modification is filed, provided the arrangement is not the result of a parent's 
acquiescence resulting from the other parent's domestic abuse; 

2. Constitutes a minor modification in the plan; or 
3. Accommodates the reasonable and firm preferences of a child who is 14 years old. 

iii. In exceptional circumstances, a court may modify a parenting plan if it finds that the 
plan is not working as contemplated and in some specific way is manifestly harmful 
to the child, even if a substantial change of circumstances has not occurred. (W.Va. 
Code § 48‐9‐401 (b)) 

c. Parent’s Relocation (W.Va. Code § 48‐9‐403) 
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CHILD SUPPORT 
 
16. MANDATORY  

a. When an action involves a minor child(ren), Court shall require either rparty to pay child 
support in the form of periodic installments in accordance with the support guidelines 
(W.Va. Code § 48‐11‐101 (b)) 

b. Temporary Support:  When the action involves minor children, the Court shall: 
i. Require  either  party  to  pay  temporary  child  support  in  the  form  of  periodic 

installments for the maintenance of the minor children of the parties. §48‐5‐503(b) 
ii. Provide for medical support for any minor children. §48‐5‐503(c) 

 
17. CHILD SUPPORT CALCULATION 

 
a. WORKSHEET   

i. Basic Shared Worksheet  ‐ One parent has less than 127 overnights per year. 
1. Worksheet A: W.Va. Code § 48‐13‐403 
2. Use when both parents have 128 or more overnights per year.  

ii. Extended Shared Worksheet –  
1. Worksheet B: W.Va. Code § 48‐13‐502 
2. Use when both parents have 128 or more overnights per year.  
3. Specific overnights for each parent will be input into calculation. 
4. Quick Calculation of Overnights per Year: 

‐ If consistent weekly schedule: Parent A overnights multiplied by 52 = 
yearly overnights for Parent A.  

Example: Dad has 3 overnights every week.  3 x 52 = 156 overnights/year. 
‐ If two week alternating   schedule:   Parent A overnights  in two week 

period multiple by 26 = yearly overnights for Parent A. 
Example: Dad has 2 overnights in alternating week 1 and 3 overnights in 
alternating week 2 for a total of 5 overnights every two weeks.  5 x 26 = 
130 overnights per year. 

iii. See W.Va. Code § 48‐1‐239 for definition of extended vs. basic shared.  
 

b. GROSS INCOME  (W.Va. Code § 48‐1‐228) 
i. Includes, but is not limited to 

1. Earnings  in  the  form  of  salaries,  wages,  commissions,  fees,  bonuses,  profit 
sharing, tips and other income; 

2. Any payment from a pension plan, an insurance contract, an annuity, social 
security benefits, unemployment compensation, supplemental employment 
benefits, workers'  compensation  benefits  and  state  lottery  winnings  and 
prizes 

3. Interest, dividends or royalties; 
4. In kind payments such as business expense accounts, business credit accounts 

and tangible property such as automobiles and meals, to the extent that they 
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provide the parent with property or services he or she would otherwise have 
to  provide: Provided,  That  reimbursement  of  actual  expenses  incurred  and 
documented shall not be included as gross income; 

‐ Hicks v. Hicks, 206 W.Va. 492 (1999) – In Kind Payments for the benefit 
of the child (i.e. rental value of the marital home, mortgage payments, 
car payments, etc.) should be included in payee’s gross income. 

5. Attributed income of the parent (W.Va. Code 48‐1‐205)(see below). 
6. Overtime Compensation 

‐ Only 50% of Overtime Compensation is used.  
‐ This income shall be averaged over 36 month period beginning with the 

month in which the parent first received such income, whichever period 
is shorter 

‐ Exception:  Overtime  may  be  excluded  if  parent  with  the  overtime 
income demonstrates to the court that the overtime work is voluntarily 
performed and that he or she did not have a previous pattern of working 
overtime hours prior to separation or the birth of a nonmarital child; 

‐ Wilson v. Wilson, 214 W.Va. 14 (2003) ‐ “Shift Differential” or “Premium 
Hours” are not treated as “overtime” income.  

7. Income from self‐employment or the operation of a business, minus ordinary 
and necessary expenses which are not reimbursable, and which are lawfully 
deductible  in computing  taxable  income under applicable  income tax  laws, 
and minus FICA and medicare contributions made in excess of the amount that 
would  be  paid  on  an  equal  amount  of  income  if  the  parent  was  not  self‐
employed:  

‐ This income shall be averaged over 36 month period beginning with the 
month in which the parent first received such income, whichever period 
is shorter 

8. Income from seasonal employment or other sporadic sources:  
‐ This income shall be averaged over 36 month period beginning with the 

month in which the parent first received such income, whichever period 
is shorter 

9. Spousal support and separate maintenance receipts. 
10. Depending on circumstances, Court MAY include severance pay, capital gains 

and net gambling, gifts or prizes as gross income. 
ii. Gross Income does not include: 

1. Income received by other household members such as a new spouse; 
2. Child support received for the children of another relationship; 
3. Means‐tested  assistance  such  as  temporary  assistance  for  needy  families, 

supplemental security income and food stamps; and 
4. A  child's  income  unless  the  court  determines  that  the  child's  income 

substantially reduces the family's living expenses 
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c. Attributed Income (W.Va. Code 48‐1‐205) 
i. Court can attribute income to a parent if:  

1. Parent is unemployed  
2. Parent is not working full time or working below earning capacity, or 
3. Parent has nonperforming or underperforming assets. 

‐ Other than parent’s primary residence 
‐ Qualify if doesn’t produce income at a rate equivalent to the current 6 

month  CD  rate  or  such  other  rate  that  the  court  determines  is 
reasonable. 

4. Court  must  evaluate  parent's  earning  capacity  in  the  local  economy 
(consideration to evidence of parent's work history, qualifications, education 
and physical or mental condition). 

ii. Amount to Attribute: 
1. Can attribute income based on previous income if: 

‐ Voluntarily  leaves  employment  or  alters  pattern  so  to  be 
underemployed, unemployed, or below full earning capacity 

‐ Able to work and is available to work full‐time; and 
‐ Is  not  seeking  employment  in  a  manner  that  a  reasonable  prudent 

person in his or her circumstances would do.  
2. Can attribute income based on federal minimum wage, 40hrs/week if: 

‐ Cannot determine work history,  qualifications,  education or physical, 
mental condition or adequate record of previous employment  

‐ Current Federal minimum wage: $7.25/hour = $1,256.67 per month. 
‐ BUT: W.Va. Minimum Wage:  $8.75/hour = $1,516.67 per month 

iii. Fault or intent to evade child support not necessary to attribute income. 
iv. Cannot attribute if: 

1. Parent is providing care to a pre‐school aged or handicapped child whom both 
parties owe legal responsibility for support. 

‐ Melinda H. V. William R, 230 W.Va. 731 (2013) – A family court may not 
attribute income to a parent who is providing such care to a child who 
the parties do not owe a joint legal responsibility under circumstances 
where a reasonable, similarly‐situated parent would have devoted time 
to care for the child had the family remained intact, or  if non‐marital 
birth, had a household been formed.  

2. Parent  pursuing  plan  of  economic  self‐improvement  that  will  result  in 
reasonable time, in an economic benefit to children whom support obligation 
is owed.   Parent must be making substantial progress toward completion of 
the program. 

3. Valid medical reason that prohibit parent from earning previous income 
4. Other circumstances exist that make it inequitable (need written finding)  

‐ Court may decrease attributed amount to extent required to remove 
inequity.  
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d. ADJUSTMENTS TO GROSS INCOME 
i. Deduct any spousal support paid – W.Va. Code § 48‐1‐202 (a) 
ii. Deduct any pre‐existing child support payments – W.Va. Code § 48‐1‐202 (a) 
iii. Additional Dependent Deduction – W.Va. Code § 48‐1‐202(b) and (c) 

1. Minor natural or adopted child who lives with the parent 
2. Natural or adopted adult child who is totally incapacitated because of physical 

or emotional disabilities for whom the parent owes a legal duty of support 
 

e. EXTRAORDINARY EXPENSES INCLUDED THE CHILD SUPPORT FORMULA 
i. Recurring, Uninsured Medical Expenses 

1. Definition:  Uninsured  medical  expenses  in  excess  of  $250/year  that  are 
recurring  and  can  reasonably  be  predicted  by  the  court  at  the  time  of 
establishment or modification. Expenses include, but not limited to, insurance 
copayments  and  deductibles,  reasonable  costs  for  necessary  orthodontia, 
dental  treatment,  asthma  treatments,  physical  therapy,  prescription 
pharmaceuticals, vision therapy and eye care and any uninsured chronic health 
problem.  W.Va. Code § 48‐1‐225. 

2. In basic shared cases, child’s extraordinary expenses should be included in the 
child support formula. – W.Va. Code § 48‐13‐602(d) 

ii. Extraordinary Expense Agreed by the Parties 
iii. Child’s Portion of Monthly Insurance Premium (W.Va. Code § 48‐12‐102(1)). 

1. Calculate  by  subtracting  (1) monthly  premium  for  employee  only minus  (2) 
monthly premium for an employee + child. 

iv. Work‐Related Child Care Costs (75% only) 
 

18. CHILD’S MEDICAL SUPPORT 
 
a. Court shall determine whether appropriate medical coverage exists.  

i. “Appropriate  health  coverage”  means  coverage  that  is  reasonable  in  cost, 
comprehensive in nature and reasonably accessible to the child. WV Code 48‐12‐
101(1). 
1. “Reasonable cost” means the child’s portion of medical  insurance premiums 

does not exceed 5% of the gross income of the parent providing the coverage. 
W.Va. Code § 48‐12‐101(12) 

2. "Reasonably accessible health  insurance coverage" means that the coverage 
will provide payment for the primary health care services within a reasonable 
distance from the child's primary residence. W.Va. Code § 48‐12‐101(11) 

ii. If such insurance coverage exists, the court shall order the appropriate parent to 
enroll the child in that coverage. W.Va. Code § 48‐12‐102(1). 
1. Child’s portion of the premium shall be included in the formula; but 
2. If the cost of covering the child is not included  in the formula, the Court can 

require the other parent to contribute to the cost of the monthly premium. 
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iii. If neither parent has appropriate medical insurance coverage, the Court shall: 
1. Order  the  parties  to  provide  medical  insurance  coverage  if  it  becomes 

available; AND 
2. Order the payment of cash medical support by either or other parties. Amount 

of  cash medical  support  is within  the discretion of  the court, but  total  cash 
medical support and cost of insurance premiums may not exceed 5% of payor’s 
gross income.  

‐ Exception:  If  obligor’s  gross  income  is  less  than  200%  of  the  federal 
poverty level, the court shall set medical support at $0. 

b. Payment of Non‐Covered, Nonrecurring Medical Expenses: If the amount of the award 
of child support in the order is determined using the child support guidelines, the court 
shall order that nonrecurring or subsequently occurring uninsured medical expenses in 
excess of $250 per year per child  shall be separately divided between  the parties  in 
proportion to their adjusted gross incomes. W.Va. Code § 48‐12‐102. 

 
19. CHILD’S EXTRACURRICULAR ACTIVITIES 

 
a. No statutory authority for awarding or including extracurricular activities, unless agreed 

to by the parents. 
b. Petruska v. Petruska, 200 W.Va. 79 (1996): Mother argued that child's activities should 

not be curtailed by the divorce. WVSC said guidelines already contain a standard of living 
adjustment.  A decision not to follow the SOLA percentages must be undertaken in light 
of the  legislative preference that child support should be keyed to "the  level of  living 
such children would enjoy if they were living in a household with both parents present." 
However,  in  this case, Father no  longer has overseas salary, plus  incurs  long distance 
visitation costs, so no error not to award additional money for extracurricular costs.  

 
20. DISREGARD/DEVIATION FROM CHILD SUPPORT FORMULA 

 
a. Rebuttable presumption that child support formula is correct. W.Va. Code § 48‐13‐701 
b. Court  may  disregard  the  guidelines  to  accommodate  the  needs  of  the  child  or  the 

circumstances of the parents. Any deviation must be supported by findings of fact and 
clearly stated on the record. 

c. Enumerated  Reasons  for  Deviation:  These  guidelines  do  not  take  into  account  the 
economic impact of the following factors that may be possible reasons for deviation: 
i. Special needs of the child or support obligor, including, but not limited to, the special 

needs of a minor or adult child who is physically or mentally disabled; 
ii. Educational  expenses  for  the  child  or  the parent  (i.e.  those  incurred  for  private, 

parochial, or trade schools, other secondary schools, or post‐secondary education 
where there is tuition or costs beyond state and local tax contributions); 

iii. Families with more than six children; 
iv. Long distance visitation costs; 
v. The child resides with third party; 
vi. The needs of another child or children to whom the obligor owes a duty of support; 
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vii. The  extent  to  which  the  obligor's  income  depends  on  nonrecurring  or 
nonguaranteed income; or 

viii. Whether the total of spousal support, child support and child care costs subtracted 
from an obligor's income reduces that income to less than the federal poverty level 
and conversely, whether deviation from child support guidelines would reduce the 
income of the child's household to less than the federal poverty level. 

  
21. INVESTMENT OF CHILD SUPPORT (W.Va. Code 48‐13‐802) 

a. The  court  has  the  discretion,  in  appropriate  cases,  to  direct  that  a  portion  of  child 
support be placed  in trust and  invested for  future educational or other needs of the 
child. The court may order such investment when all of the child's day‐to‐day needs are 
being met such that, with due consideration of the age of the child, the child is living as 
well as his or her parents. 

b. If the amount of child support ordered per child exceeds $2,000/month, the court is 
required to make a finding, in writing, as to whether investments shall be made. 

c. Management of the Trust: A trustee named by the court shall use the judgment and 
care under the circumstances then prevailing that persons of prudence, discretion and 
intelligence  exercise  in  the  management  of  their  own  affairs,  not  in  regard  to 
speculation but in regard to the permanent disposition of their funds, considering the 
probable  income  as  well  as  the  probable  safety  of  their  capital.  A  trustee  shall  be 
governed by the provisions of the uniform prudent investor act as set forth in 44‐6c‐. 
The court may prescribe the powers of the trustee and provide for the management 
and control of the trust. Upon petition of a party or the child's guardian or next friend 
and upon a showing of good cause, the court may order the release of funds in the trust 
from time to time. 

 
22. MODIFICATION OF CHILD SUPPORT 

 
a. Expedited Modification of Child Support (W.Va. Code § 48‐11‐106, WVRPPFC 51) 

i. An expedited process for modification of a child support order may be utilized if: 
1. Either parent experiences a substantial change of circumstances resulting in a 

decrease in income due to loss of employment or other involuntary cause; 
2. An  increase  in  income  due  to  promotion,  change  in  employment  or 

reemployment 
3. Other such change in employment status; or 
4. If a military parent is called to military service. (see also § 48‐11‐108) 

b. Modification of Child Support (W.Va. Code § 48‐11‐105) 
i. The court may modify a child support order,  for  the benefit of  the child, when a 

motion is made that alleges a change in the circumstances of a parent or another 
proper person or persons.  A motion for modification of a child support order may 
be brought by a custodial parent or any other lawful custodian or guardian of the 
child, by a parent or other person obligated to pay child support for the child or by 
the Bureau for Child Support Enforcement of the Department of Health and Human 
Resources of this state. 
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ii. “Substantial Change in Circumstances:” The provisions of the order may be modified 
if there is a substantial change in circumstances.  
1. If application of the guideline would result in a new order that is more than 

15% percent different,  then  the circumstances are considered a  substantial 
change. 

c. Retroactive modification of Child Support (WVRPPFC 23) 
Except for good cause shown, orders granting relief in the form of spousal support or 
child support shall make such relief retroactive to the date of service of the motion for 
relief.   

  
23. CHILD’S TAX DEPENDENCY EXEMPTION (W.Va. Code § 48‐13‐801) 

a. Unless otherwise agreed to by the parties,  the court shall allocate the right  to claim 
dependent children for income tax purposes as follows: 
i. Basic Shared Parenting Cases: To the payee parent, unless exception below.  
ii. Extended Shared Parenting Cases: Rights shall be allocated between the parties in 

proportion to their adjusted gross incomes for child support calculations. However, 
the tax exemptions for the minor child or children should be granted to the payor 
parent only if the total of the payee parent's  income and child support is greater 
when the exemption is awarded to the payor parent. 

iii. Exception: In a situation where allocation would be of no tax benefit to a party, the 
court need make no allocation to that party.  

b. Spence v. Spence, 199 W.Va. 609, 486 S.E. 2d 778 (1997): Court should weigh net 
effect on the child of allocating the tax exemption to either parent 

c. Eric M v. Laura M., 790 S.E.2d 929 (2016): Explaining financial analysis required in 
extended shared custody cases for payor parent to receive exemption. 

  
  

 









 

THE WEST VIRGINIA STATE BAR 

 

 

 

 Military Issues in a Divorce 
 

 

 

 

 

 

 

 

Major Scott Applegate 

West Virginia Army National Guard 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Avoiding Errors in Military Family Law

Scott Applegate 

West Virginia Army National Guard Member 

DoD Disclaimer: The views presented are those of the speaker or author and do not 
necessarily represent the views of DoD, the WVNG or its Components (JER 2-207).





Introduction

 Military Family Law:

 Costly + 

 Confusing + 

 Irrational + 

 Illogical =

Good Old Fashion 

Government Bureaucracy



Number 1:

Know Thy Martial Share

 There are four potential options when considering a 

division of retired pay: a stated dollar amount, a 

percentage amount, a coverture fraction formula and a 

delayed order option.

 Therefore, unless the marriage lasts for the entire 

military career, you need to know about the “marital 

share.”



Number 2:

Know Thy SBP

 The Survivor Benefit Plan (SBP) is a survivor annuity that 

pays a specified beneficiary, typically the non-military 

former spouse, 55% of the selected base amount when 

the Retiree dies first.

 An election for a former spouse prevents payment of an 

annuity to a current spouse.

 Any former spouse SBP election must be made within 1 

year of the date of the divorce, whether voluntary or in 

compliance with a court order.

 The form for a deemed (RC) election request is DD Form 

2656-10



Number 3:

Thou Shall Include A VA Waiver 

Clause 

 Because a disability award can reduce the amount of 

disposable retired pay, it is important to include a VA 

waiver clause. 

 For example: “The Servicemember shall indemnify and 

pay directly all sums to the former spouse which they 

would have been entitled had the Servicemember not 

taken disability payments (or other reducing payment) 

as required by the divorce decree.” 

 I recommend attorneys include this language in divorce 

orders. 



Number 4:

Patience is a Virtue 

(20-20-20)
 Don’t Rush!

 Review the timing of the divorce or retirement: 

 20-20-20 Rule: If there is military service of at least 20 

years, a marriage that has lasted at least 20 years, and an 

overlap of at least 20 years, then the former spouse is 

entitled to TRICARE and military medical treatment

 Medical coverage is valuable 

 Commissary and exchange privileges are a benefit 

 ID Card (The Golden Ticket) Requires certified copies of the 

divorce decree, marriage certificate, the service member’s 

DD214 (if retired) and their Social Security number.



Number 5:

Thou Shall Garnish 

 Ten years of marriage and military overlap means 

garnishment.

 The 10-10 rule specifies that DFAS will send a check to the 

former spouse by garnishment of the retiree's pension as 

property division. If there is a 10-10 overlap, then DFAS 

sends out two checks (and withholds the appropriate tax 

amount from each). Without 10-10 compliance, the former 

spouse must look to the retiree for direct payments. Note 

that 10-10 overlap is not necessary for child support or 

alimony garnishment.

 Include in Divorce Decree -“The parties were married 

for 10 years or more while the member performed 10 

years or more of military service creditable for 

retirement purposes” will satisfy the 10/10 

requirement, unless the marriage certificate shows 

otherwise.





Number 6:

Enjoy COLA

 A set dollar amount order leaves all the Cost-Of-Living-

Adjustments (COLAs) to the retiree

 Because of the significant effect of COLAs over time, it 

is infrequent that an award is stated as a fixed dollar 

amount. The more common method of expressing the 

former spouse’s award is as a percentage of the 

member’s disposable retired pay. This has the benefit to 

the former spouse of increasing the amount of the 

former spouse’s award over time due to periodic retired 

pay COLAs.



Number 7:

Thou Shall Not Forget TSP

 Don't overlook the TSP! 

 TSP may be a valuable marital asset. The former spouse 

and her attorney need to get a copy of the TSP 

statement so as to decide whether to divide it between 

the parties or to allocate it entirely to the SM/retiree in 

exchange for some other asset.  



Number 8:

Know Thy Status

 Multiple Employee Statuses in the Military and WVNG

 Different status = different entitlements

 State Employees – State and Guard Retirement?

 Active Duty

 M-Day

 AGR

 Retirees

 Federal Employees

 Contractors  



Number 9:

Know Thy Pay

 Disposable retired pay is often a lower amount than 
gross retired pay; know the difference!
 Gross military retired pay includes all entitlements for the 

retiree, 

 DRP (Disposable Retired Pay) excludes medical retired pay, 
VA disability compensation, the SBP premium and Combat-
Related Special Compensation. 

 For instance, in one case, acceptance of DRP instead of 
gross pay in the clarifying order changed the former 
spouse’s share to from $1300 dollars a month to $300 
dollars a month. 



Number 10:

Don’t Abandon Ship

 To apply for payments under the Uniformed Services 

Former Spouses' Protection Act, a completed application 

form (DD Form 2293) signed by a former spouse 

together with a copy of the applicable court order 

certified by the clerk of court should be served either 

by facsimile or by mail, upon the:

Defense Finance and Accounting Service

Cleveland DFAS-HGA/CL

P.O. Box 998002

Cleveland, Ohio 44199-8002

Phone: 888-DFAS411 (1-888-332-7411)

Fax: 877-622-5930 (toll free)



Know Thy Venue 

 State Jurisdiction

 To enforce orders dividing retired pay as property, the 

state court must have had jurisdiction over the member by 

reason of

 1) the member's residence in the territorial jurisdiction of the 

court (other than because of military assignment),

 2) the member's domicile in the territorial jurisdiction of the 

court, or

 3) the member's consent to the jurisdiction of the court. 

 4) the member indicates his or her consent to the court’s 

jurisdiction by taking some affirmative action in the legal 

proceeding.



Bonus Awesomeness!



Uniformed Services Former 

Spouses’ Protection Act (USFSPA)

The Uniformed Services Former Spouses’ Protection Act 

(USFSPA) was passed by Congress in 1982. The USFSPA 

gives a State court the authority to treat military retired 

pay as marital property and divide it between the 

spouses. Congress’ passage of the USFSPA was prompted by 

the United States Supreme Court’s decision in McCarty v. 

McCarty in 1981



USFSPA Provisions for Retired 

pay

 Limits the amount of the member’s retired pay which can be 

paid to a former spouse to 50% of the member’s disposable 

retired pay (gross retired pay less authorized deductions).

 Since military retired pay is a Federal entitlement, and not a 

qualified pension plan, there is no requirement that a Qualified 

Domestic Relations Order (QDRO) be used. 

 It requires that the parties must have been married 10 years 

or more while the member performed at least 10 years of 

service creditable towards retirement eligibility before a 

division of retired pay is enforceable under the USFSPA.



DFAS Acceptable Language
The language required for the division of a 

military retirement differs if it is AD v. reserve.  

For an AD retirement, this language will suffice:

Example 1: “The former spouse is awarded 

_______ percent [or dollars per month] of 

the member’s disposable military retired 

pay.” 

(Note: blanks in the examples represent 

numbers that must be provided to us in the 

court order.)

See: http://www.dfas.mil/dam/jcr:1cbbab12-9765-

4eee-8b5f-a6bab98b2e2c/AttorneyGuidance-03-07-

2014%20(2).pdf



DFAS Acceptable Language

The following language is an example of an 

acceptable way to express a reserve retirement 

formula award:

Example 2. “The former spouse is awarded a 

percentage of the member’s disposable 

military retired pay, to be computed by 

multiplying ____% times a fraction, the 

numerator of which is _______ reserve 

retirement points earned during the period of 

the marriage, divided by the member’s total 

number of reserve retirement points earned.”





QUESTIONS??

References: This class is based on The Legal Eagle Series “FACT OR ‘WHACKED’? MYTHS AND MISTAKES 
IN MILITARY DIVORCES” by Mark E. Sullivan, a retired Reserve Colonel and author of the Military Divorce 
Handbook (AM. BAR ASSN., 2006). 
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